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10/8/62
Memorandum No. 60{1962)

Subject: Study No. 52(L) - Sovereign Immmity (Defense of Actions
Brought Against Public Employees)

Attached is a copy of the revised tentative recommendation relsting
to Defense of Actions Brought Against Public Officers and Employees.

We propose that this recommendstion and proposed legislation be printed
es a separate pamphlet. We want to send it to the printer and have it printed
as soon a8 possible. We also need to have the bill preprinted as soon as
poseible. Accordingly, we need to give final approval to the text of the
recommendation and the proposed statute et the October meeting.

A sample of the Cover and Title Page for this publication and of the
letter of Transmittal is also attached.

We propose to make the foilowing changes in the revised tentative
recommendetion:

(1) We propose that ‘b_l_le title be changed to "Defense of Actions and
Proceedings Brought Against Public Employees." This would delete the words
"Officers and” from th. present title and insert the words."ana Proceedinr
The words "and Proceedings" would cover edministrative proceedings.

(2) The new part added to Division 3.6 would be Part 7 instead of
Part 6. See page 25 et seq. of the tentative recommendation attached.

This change is required in view of the organization of Division 3.6. See
Memorandun No. T4(1962) for outline of Division 3.6. |
(3) We propose to renumber some of the sections in the first pertion

of the statute. Section 993.1 (page 12 of tentative recommendaticn) would
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be numbered as 995.2; Section 993._2 would be numbered as 995.4, etc. These
changes are recommended so that the section numbers in Chapter 6 at the
first part of the statute will conform to the section numbers in Part 7

(at the end of the statute). This change will facilitate amendments at the
leglislative session since the sections in the first part of the statute
will bhave the same section numbers as the comparable sections in the latter
part of the statute. Conforming changes will be made in the title and
other parts of the propoeed statute.

(4) The definiticns in.the recommended legislation will need to be
conformed to the definitions we ultimately formulate for the general ligbility
statute. |

(5) 1In order to clarify the recommended statute,the following changes
should be made:

{a) In Section 993.1: before “in the scope of his employment" insert
"where the act or omission oecurred”.

(b) In Section 993.3: before ;'m the performance of his employment"
delete "occurring" and insert "where the act or omission oceurred.

(e¢) In Section 993.4(b): delete “occurring" and insert "where the
act or omission occurred”.

(&) In Section 995.2 (page 25): make change comparable tc one made
in Section 993.1.

(e) 1In Section 995.6 (page 26): make change comparable to one made
in Section 993.3.

(£} In Section 995.8(b) (page 26): make change comparsble to one
mede in Section 993.4(b).

We 4id not receive any commguts on the revised tentative recommendation.
Respectfully submitted,

John H. DeMoully
Executive Secretary
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School of Law
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REVISED

TENTATIVE RECOMMENDATION

of the
CALIFORNTA LAW REVISION COMMISSION

relating to
Defense of Actions Brought Against Public Officers

and Employees

NOTE: This is a tentative recommendztion prepared

by the California Law Revision Commission. It is not a

final recommendation and the Commission should not be cone

sidered as having made a recommendation on a particular

subject until the final recommendation of the Commission on

that subject has been submitted to the Legislature. This

material is being distributed at this time for the purpose

of obtaining guggestions and comments from the recipients

and is not to be used for any other purpose.




52(L)

REVISED
TENTATIVE RECOMMENDATION

of the
CALIFORNIA IAW REVISION COMMISSION
relating to

Defense of Actlons Brought Against Public Officers and Employees

A number of California statutes either authorize or require public
entities to defend actions and proceedings brought against their officers
and employees. The two principal statutes are Section 2001 of the
Government Code and Section 13007.1 of the Education Code.

Govermment Code Section 2001 requires that, upon request, a public
entity defend a civil action or proceeding brought against its officer,
agent or employee on account of any eact or failure to act occecurring during
the course of his service or employment} The section covers all public
entitlies and includes all torts, whether negligent or intentional. Unless
.proviaion is made by the public entity for the employment of other counsel,
the attorney for the public entity is reguired to act as defense counsel.
The Attorney General has ruled that the lack of a regular or part-time
counsel, or the disgualification or incapacity of reguler counsel, does
not relieve the public entity from the duty of defending the action or

proceeding.2

1. Under Seection 2001, the officer, agent or employee is rot entifled to
be defended at public expense if the action or proceeding is brought
to remove him from hie offlice, agency or employment or is brought by a
public entity against him as an individual and not in his official
capaclty.

2. 39 Adv. Ops. Gal. Atty, Gen. T1 (1062).
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Section 2001 was substantially amended in 1961. Prior to the 1961
amendment, the section apparently required a preliminary determination
that the defendant had acted in good faith and without malice before he
was entitled to be defended at public expense.3 Now, hcwever, the
sectlon requires the public entity to defend the action or proceeding--
even though the public entity believes that the defendant may have acted
or failed to act because of bad faith or malice--and permits the public
entlty to recover the cost of the defense from the defendant iIf 1t is
later established that he acted or failed to act because of bad faith or
melice.

Section 2001 does not spell out the remedies available to the
defendant in case the entity refuses to defend him upon request. The
traditional remedy would be to petition for & writ of mandate to compel
the appropriate public officials to a.ct.h In cases vhere this remedy
would not be adeguate, the defendant apparently may retain his own counsel
upon the refusal of the public entity to do so, and the public entity
must reimburse him for the reasonable amount of attorney's fees and costs

>

incurred.

3. The section 4id not indicate by whom this determination was to be made.
See Tracy v. Fresno County, 125 C.A.2d 52, 5657, 270 P.2d 57(1954).

k. 39 Adv. Ops. Cal. Atty. Gen. 71 (1562).

5. Although Section 2001 does not expressly authorize this remedy, this
is the interpretation given the section by the Attorney Gemeral. See 39
Adv. Ops. Cal. itty. Gen. 71(1962). Presumably the officer, agent or
employee would have to establish that he was in the course of his
gervice or employment at the time of the act or omlssion; proof by the
public emtity that he acted or failed to act because of bad faith or
malice apparently would defeat his attempt to obtain reimbursement.
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Although Sectiion 2001 purports to apply to all public
personnel, school district officers and employees are also covered by
a special statute (Education Code Section 13007.1) enacted in 1961.
Secticn 13007.1, which adopts the basic scheme that was rejected when
Section 2001 was amended in 1961, provides that a school district officer
or employee is entitled to a defense at public expense only after a deter-
mination by the governing board of the school distriect that "the officer
or employee performed his official duty in gocd faith in the apparent
interests of the school district and without malice and that such defense
would otherwise be in the best interests of the school distriet."

Section 2001 also overlaps and conflicts with other California

7

statutes. For example, Government Code Section 2000, which applies
only to cities, counties and scheool districts, apparently permits a
public officer included within its terms to retain his own aitorney
without first requesting that the public entity defend the sction and
gives the officer the right to recover the cost of defending the action
from the publlc entity. Govermment Code Section 2002.5, which applies

only to an officer or employee of the State licensed in one of the

6. See also (al. Ed. Code § 1Dh3, relating to defense of school distrilct
officers and employees.

7. Cal. Govt. Code §§ 2000, 2002.5, 26524, 26529, 61632; Cal. Ed. Code
§ 1043 .3 Cal. Water Code §§ 31088, 60201; Kings River
Conservation District Act (Chapter 1728, Statutes of 1959) § 15;
Municipal Water District Act of 1911 (Chapter 62, Statutes of 1951)
§ 21; Antelope Velley-East Kern Water Agency Iaw (Chapter 2146, Statutes
of 1959) § 76; Desert Water Agency Law (Chapter 1069, Statutes of 1961)
§ 2h; San Corgonic Pass Water Agency law (Chapter 1435, Statutes of

1961) § 24. Cf. Cal. Water Code § 5901, Art. IX(A) 6 (Klamath River

Basin Compact).
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healing arts, requires that the Attorney General defend the officer or
employee upon request, but it is not clear whether the State can recover
the expenses of such defense from the officer or employee if it is later
extablished that he acted or failed to act because of bad faith or malice.

The Law Revision Commission has concluded that the present over-
lapping and incensistent statutes should be replaced by a general statute
providing for the defense of public perscnnel at public expense.

Neither Section 13007.1 nor Section 2001 provides a satisfactory
scheme for the new general statute. Section 13007.1 does not adeguately
protect a deserving public officer, agent or employee, for this section
apparently leaves the decision as to whether he will be defended at public
expense entirely to the discretion of the public entity. Section 2001 is
also unsatisfactory, primarily because it requires the public entity to
defend an action or proceeding even if the defendant actually acted or

failed to act becauge of bad faith, corruption or melice. It seems contrary

to sound public policy to expend public funds to ﬁefend a civil action or
proceeding againgt such a defendant. Yet this can be the result under |
Section 2001 tecsuse the right to recover the ccet of the defénse will
be effective only to the extent of the defendant’s financiel resources.
Moreover, Section 2001 does not sdequately protect the deserving public
officer, agent or employee in cases where a conflict of interest may
arise under its provisions. For example, the interest of the public
entity may best be served by seeking to establish in the action against
the officer, agent or smployee--contrary to his interestw-that he acted
or failed to act because of bad faith or melice, for the public entity

8

can then under Section 2001 recover from him the cost of his defense.

8. See note 10, infra.



To eliminate this possible conflict of interest and at the same
9
time to assure that deserving public employees will be defended at

public expense, the Commission makes the following recommendations:

1. Upon request by a public employee, a public entity should
be required to defend a civil action or proceeding brought against him
on account of any alleged negligent or wrongful act or ommission in the
scope of his employment unless the public entity determines {a) that
the act or omission was not within the scope of his employment or

{b) that he acted or failed to act because of actual fraud, corruption

or actusl malice or (¢) that the defense of the action or proceeding

would create a conflict of interest between the public entity and the

employee.

If the public entity defends the action or proceeding, it showld
have no right to recover the costs of the defense from the employee.
This will eliminate the possible conflict of Interest pointed out above,
for the public entity need not defend the action or proceeding if it
determines that the employee acted or failed tc act because of actual

10
fraud, corruption or actual malice.

9. As used in this tentative recommendation, "employee"” includes an

officer, mgent or employee, and "employment"” includes office, agency
or employment.

10. A more seriocus conflict of interest problem could arise in cases
where the public entity is required to pay the Jjudgment secured
against the public employee unless the Judgment is based on his actual
fraud or actual malice. E.g., Municipal Water District Act of 1911
(Chapter 62, Statutes of 1Y51) §21; Antelope Velley-East Kern Water
Agency Lew (Chapter 2146, Statutes of 1959) §76; Desert Water Agency
law {Chapter 1069, Statutes of 1961) §2k; San Gorgonio Pass Water
Agency Law (Chapter 1435, Statutes of 1961} §2k. This problem is
dealt with in another recommendaticn. See Becommendation of the Califormis
Law Revision Commission relating to Tort Liability of Public Entities and
Public Cfficers and Fmployees at 16-17 (September 1, 1962).

5.




The public entity in defending a civil action or proceeding brought
against a public employee could, under the recommended legislation, take
any appropriate action necessary to defend the action or proceeding,
including the prosecution of a counter claim, cross complaint or cross
action by the employee agairst the plaintiff in the action being defended
by the public entity.

2. The public employee should have two remedies if the public
entity fails or refuses to provide him with a defense at public expense.
First, he should be permitted to petition for a writ of mandate to compel
the public entity to perform its statutory duty. This remedy would, how-
ever, rarely be effective where the public entity refuses to defend
btecause it has determined that the defendant was not within the scope of
his employment at the time of the act or omission or that he was guilty
of actual fraud, corruption or actual malice or that the defense would
create a conflict of interest between the entity and the employee, for
such a determination would involve an exercise of discretion which a
court would be unlikely to reverse. Nor would a petition for a writ of
mandate be a satisfactory remedy if it becomes necessary for the public
employee to obtain counsel immediately by reason of limitstions upon the
time within which to appear and answer the complaint in the action against
him. A second remedy should, therefore, be available to the defendant
when the public entity fails or refuses to defend him: He should be
given & cause of action against the public entity to recover the
reasonable expenses he necessarily incurs in defending the action or
proceeding if he establishes that the act or omission cecurred in the scope

of his employment and the public entity fails to establish that he was
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11
suilty of actual fraud, corruption or actual malice. The Attorney

General has ruled that btoth of these remedies are available under sppropriate
circumstances under the existing la'w.12

3. A public entity should be authorized to defend a criminal action
or proceeding brought against an employee on account of an alleged wrongful
act or omission occuring in the performance of his employment 1f the
public entity determines that he acted in good faith and without actual
malice in the apparent interests of the public entity and that such defense
would be in the best interests of the public entity. Public entities do
not now have this authority.13 The Commission has been advised, however,
that cases occasionally arise where a criminal proceeding is brought
against a public employee who was simply carrying out his orders. For
example, one case brought to the attention of the Commission involved a
school district employee charged with criminel assault for ejecting a bully
frem a school playground. Because the school district was not authorized
to provide him with counsel,, this employee was required to secure his

own attorney to meke an appropriate motion to dismiss the criminsl

proceedings brought against him. The Commission has concluded, therefore,

11. Since the employee is entitled to be defended at public expense only
if the act or omission occurred in the scope of his employment, he
has the burden of proof on this issue. The burden of proving that
he is not entitled to reimbursement because he acted or failed to
act because of actual fraud, corruption or actual malice is placed
on the public eatity; if the burden of proof con this igsue were
placed on the employee, it would put him in the difficult position
of having to prove a negative.

12. 39 Adv. Ops. Cal. Atty. Gen. 71 (1962).

13. But see Cal. Govt. Code § 61632; Cal. Water Code §§ 31088, 60201;
Kings River Conservation District Act §15 (Chapter 1728, Statutes

of 1959}.




that it would be sound public policy to give public entities a limited

discretionary authority to defend criminal actions and proceedings brought

against thelr employees.

A public entity should also be authorized to defend an administrative :
proceeding brought against an employee on account of an act or omission :
occurring in the performance of his employment if the public entity does
not itself initiate the proceeding and determines that the employee acted
in gocd falth and without actuasl malice in the apparent interests of the
public entity and that such defense would be in the best interests of the
public entity. A case may arise, for example, where an administrative
proceeding is initieted against a public employee who is performing his
duties in compliance with regulsticns established by the public entity.

Although as a general rule a public employee should be given a right ;
to a defense at public expense against a civil action or proceeding, he
should have no recourse against the publiec entity if it declines to furnish
him with a defense against a crimlnal charge or against an administrative
proceeding. Since it is necessary to weigh a great many factors to
determine whether the public interest would be served by providing a
public employee with a defense against & criminal charge or an administrative
proceeding, and since these factors will vary in importance from case
to case, the Commission has concluded that the decision whether it is in
the public interest to provide such a defense in any particular case is
test left to the sound discretion of the public entity. In reaching this
conclusion, the Commission is also influenced by the existence of such
civil remedies as actions for false arrest, false imprisonment and
malicicus prosecuticn that may be available when unfounded criminal charges

are made against public personnel.
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L. A public employee should not be defended at public expense

against an action or proceeding brought by the public entity tc remove,

suspend or otherwise penalize him. Thus, a public employee would not be
entitled to counsel at putlic expense when his employer brings a judicial oOr
administrative proceeding to remove him, nor would he e entitled to counsel
at public expense when he seeks judicial review of administrative
disciplinary proceedings brought by his employer. Nor should a public
employee be defended at public expense against an action or proceeding
brought by the public entity against him as an individual and not in his
official capacity.l Somewhat similar limitations on the right +to be
defended at public expense are found in Government Code Section 2001.

5. The recommended legislation should be in addition to and not in
lieu of any rights the public ewployee may have under any contra.ct15 or

under any cther law, charter, ordinance or regulation providing for his

defense. Government Code Section 2001 contains a similar provision.

ik, An action or proceeding is sometimes brought by & public entity agalnst ]
an employee in his official capacity as a test case to determine in :
advance the validity of a particular expenditure of funds or other ‘
proposed action. In these cases, the public employee ghould be
defended at public expense.

15. See 39 Adv. Ops. Cal. Atty. Gen. 71 (1962). i
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The Commission's tentative recommendation would be effectuated by the

enactment of the following measure:

An act to add Chapter 6 {commencing with Section 992.1} to Divisicn 3.5

of Title 1 of the Government Cecde, and to add Part 6 {commencing with

Section 995) to Division 3.6 of Title 1 of the Government Code as enacted

by Senate Bill No.*** ¢f the 1963 Regular Session,16 and to repeal

Sections 2000 and 2001 of, and to amend Sections 2002.5, 26529 and 61632

of, the Govermment Code, and to repeal Sections 1043 and 13007.1 of the

Education Code, and to repeal Section 60201 of , and to amend Section

31088 of, the Water Ccde, and to amend Section 15 of the Kings River

Tonservation District Act (Chapter 1728, Statutes of 1959), Section

2l of the Municipal Water District Act of 1911 (Chapter 62, Statutes of

1951), Section 76 of the Antelope Valley-East Kern Water Agency Law

(Chapter 2iM6, Statutes of 1959), Section 2l of the Desert Water Agency

Law (Chapter 1069, Statutes of 1961) and Section 24 of the San

Gorgonio Pass Water Agency Law (Chapter 1435, Statutes of 1961),

relating to defense .7 actions and proceedings brought against public

officers, agents and employees.

The people of the State of California do enzct as follows:

16.

Senate Bill No.¥¥¥% will be the bill iatroduced to effectuate the
Commission's recommendation relating to tort liability of public entities
and public officers and employees. See Recommendation of California

Law Revision Commission relating te Tort Liability of Public Entities and
Public Officers and Employees. {September 1, 1962).
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SECTION 1. Chapter 6 (commencing with Section 992.1) is added to

Bivision 3.5 of Title 1 of the Government Code, to read:

CHAFTER 6. DEFENSE OF PUBLIC OFFICERS AND EMPLOYEES

Article 1. Definiticons

992.1. Unless the provision or context ctherwise requires, the
definitions contained in this article govern the construction of this chapter.
992.2. "Action or proceeding" means a judicial action or proceeding,

but does not include:

{a) 2n action or precceding treought by a public cntity to remcve, suspend
cr otherwise penalize its own employee, or an appeal to a court from an
administrative proceeding by the public entity to remove, suspend or otherwise
penadlzs its own employee: or

(b) An action or proceeding brought by a public entity against its own
employee a8 an individual and not in his official capacity, or an appeal
therefrom.

992.3. "Employee” includes an officer, agent or employee.

992.4. "Employment" includes office, agency or employment.

992.5. "Enactment" means a constitutional provision, statute, charter
provision, ordinance or regulation.

992.6. "Local public eatity" inecludes any county or city and any district,
local authority or other politiecal subdivision of the State, but does not
include the State or any office, officer, department, division, bureau, board,
commission or agency of the State clalms against which are paid by warrants

drawn by the Controller.
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992.7. "Public employee" means an employee of a public entity.

992.8, "Public entity" includes the State and any local public entity.
Article 2. Defense of Public Officers and Imployees

993.1. Except as otherwise provided in Section 993.2, upon request of an
employee or former employee, the public entity shall provide for the defense
of any civil action or proceeding brought against him, in his official or
individual capacity or both, on account of any alleged negligent or wrongful
act or cmission in the scope of his employment as an employee of the public
entity.

For the purposes cf this chapter, a cross action, counter claim or
cross complaint against an employee or former employee shall be deemed to be
g civil action or proceeding brought against him.

993.2. The public entity may refuse to defend an action or rrocesding
brought against an employee or former employee if the public entity determines
that:

() The alieged negligent or wrongful act or omission was not within
the scope of his employment; or

{b) He acted or failed to act because of actual fraud, corruption or
actual malice; or

(c) The defense of the action or proceeding by the public entity would
create a conflict of interest between the pudlic entity and the employee or
former employee.

993.3. A public entity may, in its discretion, provide for the
defense of a criminal action or proceeding (including a proceeding to remove

an officer under Sections 3060 to 3073, inclusive, of the Government Code)
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brought against an employee or former employee on account of an alleged
wrongful act or omissiocn ;ccurring in the perfcrmance of his employment as
an employee of the public entity if the public entity determines tht he
acted in good faith and without actual malice in the apparent interests of
the public entity and that such defense would be in the best interests of
the public entity.

993.4, A publi; entity may, in its discretion, provide fur
the defense of an administrative proceeding brought against an employee or
former employee if: ;

{a) The public entity 4id not itself institute or initiate the
administrative proceeding; and

(b} The administrative proceeding is brought on account of an alleged
negligent or wrongful act or omission occurring in the performance of his
employment as an employee of the public entity; and

(¢} The public entity determines that he ected in good faith and
without actual malice in the apparent interests of the public entity and that
such defense would be in the best interests of the public entity.

993.5. The public entity may provide for a defense pursuant to this
chapter by its owm attorney or by employing other counsel for this purpose
or by purchasing insurance which requires that the inswrer provide tne
defense. All of the expenses of providing a defense pursuant to this
chapter are laﬁful charges against the public entity. The public entity has
no right to recover such expenses from the employee defended.

993.6. Except as otherwise provided in Section 993.7, the mention of

the existence of this chapter, cr the mention of the fact that the emplcyee
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or former employee has or has not reguested a defense pursuant to this
chapter or that_the public entity has or kae not provided or refused to
provide a defense pursuant to this chapter, during the voir dire
examination of jurcrs or at any other time in the presence of the jury,
constitutes grounds for e mistrial.

693,7. If after request a public entity fails cr refuses to provide
an employee or former employee with a defense against a civil action or
proceeding brought against him and the employee retains his own counsel
to defend the action or proceeding, he is entitled to recover from the
public entity such reasonable attorney's fees, costs and expenses as are
necessarily incurred by him in defending the actlon or proceeding if the
action or proceeding arose out of an act or omission in the scope of his
employment as an employee of the public entity, but he is not entitled
to such reimbursement if the public entity establishes that he acted or
failed to act because of actual fraud, corruption or actual malice.

Nothing in this section shall be construed to deprive an employee of
the right to petition for a writ of mandate to compel the public entity or
the governing body or an employee thereof to perform the duties lmposed
by this chapter.

993 8, The rights of & public employee under this chepter are in
addition to and not in lieu of any rights he msy have under any contract

or under any other enactment providing for his defense.
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SEC. 2. Section 2000 of the Government Code is repealed.

[ £O0E~ ~-Whenever-suii-for-damages-resuliing-from
{a)--injurics-caused-by-or-due-te-the-inefficieney-o¥
inecmpeteney-of - any-appoirtee-cr-employee-of-any-board-o¥-aay
pepver-thereofy-o¥
{b)--neglipenee-in-failing-or-negleeting-to-renedy-the
dangerous-or-defeetive- egnditicn- of-any-prblic-properiy-or-5o
4ake-pguch-aetion-ag-is-reasonably-neecssary-te-proteci-the-publie
againet-the-eondition-ic-brought-against-any-memvey-of -a-boardy
$he-eoat-cf-defonding-tho-cuity-ineluding-atterney-foos-astually
sxpended-in-defeonding-tho-suiby-is-a-chargo-agairet-the-aountyy
eity-eor-cehood~district-of-whieh-the-morber-vas-on~offige¥
iﬁ—the-membe;-hai-aaither-knewiedge-nay-netiee-ai
{13--the-ineffieieney-cr-ineompetenaey-of-the-appointas-oF
empieyee-at~the-tine-~sf-the-dnjuryy-o¥-

{e)--the-danmereus-or-defective-eondibiony |
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SEC., 3. Section 2001 of the Govermment Code ig repealedd

(20014 --41)--Ap-used-ir-this~-seabisns
(a)--CAetich-o¥-prossadingl -dees-Rob-ikeluda~an-aebicn-eF
progeeding-te-romove-aR-anpleyes-fror-his-expleymenty -a-arininal
askien-or-Frenasdikg-againet-a-publia- auplsyes -o¥-an-aaticn-oF
procesding-breught-by-e-gubiic-entity-agaiaps-a-pubiis-enpleyoe-
as-an-iRdividval-ard-ret-tu-hiz-officinl-capnaily.
{v)--"Euployoel-ineludes-aa-sffieery-AgoRs-o7 -emnlayaer-
fel--"Public-entityl-iredudes-the-Stakey-a~-ecunbyy-aityy
dikstwieb-er-obher.publiz-sgoney-or-publie-ecrperaticne
L@3--Unlces-previsien-kas-been-made-by-tha-public-enbity
for-the~cmpleymert-cf-ether-gounsei-tn-conneeticR-sherevibhy~-kha
attorney-for-the-publicg-ontityy-upon-regquest e -she-employaey
shall-ast-as-gounsel~in-the-defonge~ef~aRy~nation-or-preecacding
brought~againet-an-orpleree-of-the-publis-entityy~in-his~effLakal
s¥-dndividual-sapasityy~cr-bothy -cn-nassunt~ef:
(a)--The-death-or-physieal-injury-boporson-oF -preperty-as
a-rosuli-of -tho-dangorvcuc -er-gefaestive-conditier-ef-ary-publis
prepertys-ar
(%} --The-desth-or-physieal-injury -Lo-Fors6n-oE-preperty -as-a
raswlt.ef-the-negligonco -of -sush-cmpleyroe -ecavrrirRe ~dursRg-the
SOUEREE ~BE-his -S0rRiee -0 ~-suELoyHent ;- -aR
fel--Any-dsnages -eaused-by-any -set-er-Ffailure ~ba-aet-by
sush-snpleyes—aeenrring ~duriag -the -esnrse -of ~Ris ~80Frv¥iee -op
smployment,

{3} --The-atiorney s -£608 y-065Es ~ahdk -oxponses-of -dotending
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ihe-aetion-er-procecding-pursvani-so-shis-geetion~are-a-laviul
chayge-againeb-the-pubiic~erbitye--LThe-publiic-entity-may-reeaver-
frem~the-puklic-anplovac~-any-eitorreyic-feag-er~the-rogacnakie
%83 uewef-LegRl-BUrviees - FEeRAG¥ody 26555~ 0F -2 XPRREGE~paid—ar-Lneuryed -
by-it-wpder-the-pravisicpg-cf-thip-seebion-if-the-geticH-cr-proaceciRg-
ip-one-deoseribed-in-sukdivicion-£a)-{a)-af-shis-cectich-and-ib-in
establichad-tkat-Eha-public-auployec-aeted-ar-failed-fe-aat-beegusa-
ef-bad-faith-or-malica.

(4} --Tho-wigkte-of-a-prblia-exployea-under-this-seetien
arg-tR-addition-ts-and-Aeb-in-lagu-of-any-rigkis~the-srEploysae-Ray
have-under-anr-othor-lavwy -ahaybery~ordinansa-or-regutablen-providing

for-tho-dofenca-of-g-pubiic-auployesy |

SEC. 4. Section 2002.5 of the Government Code is amended to
read:

2002.5. Whenever a suit is filed against an employee or officer
of the State of California licensed in one of the healing arts under
Divigion 2 of the Business and Professions Code, for malpractice
alleged to have arisen ocut of the performance of his duties as a
state employee, a copy of the complaint shall also be served upon
the Attorney General [amd-the-Atberney-Ceneval-upen-she-requast
9#-suah-am@leyee-ahall-éeﬁead-said-suit-en-beha&ﬁ—eﬁ-suah-emslayea}.
If there is a sebttlement or judgment in the suit the State shall
pay the same; provided, that no settlement shall be effected without
the consent of the head of the state agency concerned and the
approval of the Attorney General. The settlement of such claims

or judgments saall be limited to those arising from acts of such
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officers and employees of the State in the performance of their
duties; cr by reason of emergency aid given to inmates, state

officials, emplcyess, end to members of the public.

SEC. 5. Section 2652% of the Government Code is amended
to read:

26529, In counties which have a county counscl, the county counsel
shall discharge all the duties vested in the district attorney oy '
Sections 26520, 26522, 26523 and 26524. The county counsel shall
defend or prosecuts all civil acticns ?nd proceedings in which the
county or any of its officers is conce;ned or 1s a party in his

official capacity. [Ke-phali-defend-3ll-guiss-fer-damages-instituted

againat—e££ieers—ey-es§;eyees-er-£ermee-eﬁféaers-aﬂdmem§;ayees-£@;
aets-pe;iaymea-by-them—in~£urthe?anee~ef-thgiy-éuties-while-ia-the

emplsy ] Except where the county or district provides cother counsel,

the county counsel shall defend as provided in Chapter 6 (commdhcing

with Section 992.1) of Division 3.5 of Title 1 of the GovernmeniiCode

any action or proceeding brought against an officer, agent or

employee "of the county or of any district in the county, the legal:®
services of which are reguired by law to be performed by [bim]"’

the county counsel.

sEC. 6. Section 61632 of the Government Cocde is amended to

read:
61632, The district may employ counsel to defend any action

or proceeding brought against it [or~any-af-itg-effieersy-agentey
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e¥-empieyees ] on account of any injury, teking, damage ,  or

destruction, or to defend ag provided in Chapter G {commencing with

Section 932,1) of Division 3.5 of Title 1 of the Govermment Code an

action or proceeding brought against any of itg officers, agents,

or emp¥oyees, and the fees and expenses, including the cost of

any bonds and undertskings, involved therein [skall-be] are a lawful

charge against the district.

SEC. 7. Section 1043 of the Education Code is repealed.

[28k3z--Tf-suit-is-brought -against -ony-Repber-of-5ha ~EoVarning
beprd-of-any-srhest-disbriet-as-ar~individugl ;-Ffor-any~aaty-aw
emtasteny~tn-the-ttne~-sf~his-gffictait-duby-af-meaber-af-tha-boardy
gp-zf-gutt-ta-kreugkt-aratags -aay~cupleyes-af-ary-seheat~disbriot
For~ary~aet-pesrfernsd-2n~the-gourse-of-kip-enplevmensy-the-dighries
atterney-of-the-esunty-shalt-~defend-the-merbex~gf-the~-kaprd-o¥
the-zndividual ~erplsyee~upep-request~of ~tha~governing-board-of

the-geheet-diptrieby-witheuk-fee~or-sther-ehargay )

SEC. 5. Section 13007.1 of the Education Code is repealed.
[1306F+i<--As-uped-in-tkig-gecticn-the-born-aeticn~ar
preoeceding’-dees-net-inelinde~an-neiicn-or-preaeeding-Se-remeve-an i

effieer-or-empleyee-£fron-his-epplevhens-e¥-a-erininal~achicn-a¥
rrocecdins-preught-azningb-an-gfficer-ar-anplevyegy~-Tho-term
zpeiudes~ali-cther-eivil-aetions-c¥-proecedsngn-brsught-againes
a-gehect-distrieb-cfficer-er-cnployee-Ffov-an-peb-uoEmitted-during
his-aspigned-hours-of-duby-and-vithin-the-apparent-sourse-and-seope-
ef-hia-empleymenty
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The-atbteyney-for-n-sehoot-diptriaty-upen-the-raquesh-of-the-
sfficer-ar-eEployeey-ghpti-aot-n5-counsei-in-~-tha-defonpa-of-any
sebior-sr-groeceding-brovghi-sgaines ~an-sfficor-ox-crpioyae-of-the
sehael»distyiet-in—hés-eﬁﬁéeial-ex-indi#idua;-eaﬁaeity,;@p-bgth,
BH~EeaeERt-gf-any-atinged-torbiova-er-crimingl-condust-ardsing
gub~of-the-perferpance-cf~any-offieinl.dutyy~upsny-~and~followingy
tke-detervinabion-ef-the~geverning-board-ef-said~sahcod-didstrict
that-she-efficoyr-or-arploysa-parforred-hig-efficial-duiy-in-good
faith-in-the-sppareni-intoraske-of-%he~saheal-distrigbeand-without-
metige~-ard-thed-pueh-dofense-vwoeuld-etherwise-ba-in-the-best-interesis-
gf-the-gehssd-dipgtriaty-

The-feesy-sssts-and-axpences-of-defending-the-aslion.cn
proceeding-pursdant~to-thic-secbichr-are-a-haviul-charge-agairst
the-funde-of-the-schoodk~disbviet~-The-saheol-diztrict -may-recover

£FeR~Eha-offinor ~or - CHMpAGYG G- ARY - FE6Gy -eosk ooy -cxpenses-pald-or
b

ineurred-by-it-under-the-provislons-cf-this-serticn.if~-it-is-ostablished

that-bhe-cffigeyr-op-aKployse-anied-ar-faited-to-aeck-boaauce-of-nvad

faith-or-malisay |

SEC, 9. Section 60201 of the Water Code is repealed.

[6020Ly~-The-disbrick-Ney-crpiey-eounsel-so-defend-any-2itigatien
brought~againch-any-divector-or-other-afficery-a5ent-oF-amplayose
theresfy-gR~aeegunt~af-hig-officinl-aatigry-and-tke.foes-and -eHpPosEas

inveived-btherein-shall-be-a-lavful-chargze-agadnsb-she-digtwiaky ]

SEC, 10. Section 31088 of the Water Code is amended to read:

31088. The district may employ counsel to defend any acticn
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or proceeding brought against it [er-any-ef-ite-effieersy-agentsy

er-empisyees | on account of any injury, taking, demage , or

destruction, or to defend as provided in Chaepter 6 (commencing with

Section 992,1) of Division 3.5 of Title 1 of the Government Code an

action or proceeding brought against any of its officers, agenis or

eiployees,. .and the fees and expenses involved therein [ehaii-be ]

are & lawful charge against the distriet.

SEC, 11. Section 15 of the Kings River Conservation District
Act (Chapter 1728, Statutes of 1959) is amended to read:

Sec 15. (laims for money or dameges-dgainst the:dlstrict are
governed by the provisions of Chapter 2 {commencing with Section 700)
of Division 3.5 of Title 1 of the Governmment Code, except as
provided therein. Claims not governed thereby or by otﬁer statutes

or by ordinances or regulations authorized by law and expressly

applicable to such claims shall be prepared and presented to the
governing body, and all claims shall be audited and paid, in the
gsame manner and with the same effect as are similar claims against
the county. The district may employ counsel to defend any action or
proceeding brought against it [er-any—ef-i%s—éi?eeters;-effiEE?a;
ageﬂts-er-eﬁglsyees] on account of any taking; injury, damage or ?
destruction to any property or injury or damage to any person, O

to defend as provided in Chapter 6 (commencing with Section 9%.1)

of Division 3.5 of Title 1 of the Govermment Ccde an action or

pr&ceeding brought against any of its officers, agents or employees,

ané the fees and expenses involved therein [gkadi-be] nre a lawlful

céarge‘against the district.
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SEC. 12. BSection 21 of the Municipal Weter District
Act of 1911 (Chapter 62, Statutes of 1951) is amended to read:

Sec. 21, Ho director or other officer, agent, or employee of any
district shall be liable for any act or ocmission of any officer,
agent or employee.appointed or employed by him unless he had
actual notice that the person appointed or employed was lnefflclient
or incompetent to perform the service for which éuch Person was
appointed or employed or unless he reteins the inefficient or
incompetent person after notice of the inefficiency or incompetency.

{The-distriet-Rey-smplev-seungel-to-defond-any~Libigatiscn
kroughd-azatnat-apy-directer-or-gther-efficery-agenty~or-employae
thereafy-gn-neesurb~af-hip~cffieiat~aabicn; ~and-the~feop~and
ekpenser-invalved-thorein-shall-be-a-tawfut-charge-pgainst -the
digbwioby]

If any director or other officer, agent, or employee of the
district is held liable for any act or omission in his officlal
capacity, and any judgment is rendered thereon, the district, except
in case of his actual fraud or actual malice, shall pay the judgment
without obligation for repayment by such director or other officer,

agent, or employee.

SE¢, 13. Section 76 of the Antelope Valley-East Kern Water
Agency Law (Chapter 2146, Statutes of 1959) is amended to read:

Sec 75, Ho director or other officer, agent, or employee of the ;

agency shall be liable for any act or omission of any officer,

agent or employee appoilnted or employed by him unless he had

actual notice that the person appointed or employed was inefficient




or incompetent to perform the service for which such person was
gppointed or employed or unless he retalns the inefficient or
incompetent person after notice of the inefficiency cr incompetency.

[The—age&ey-may—em@}ey-eeuﬁsei—ta»éeﬁené-any-litigatien-bsaught
agaiﬁs%-any-aireetsy-er«ether-affieer;-agen%;—er-em@leyge-%hageeﬁy
sh-geegunt-of-hig-cffieinl-asbiony-and-the-Ffaos-and-expenses~-invoived
shepein-shail-be~a-tavful-ckovge-againck-the-ageseyy ]

If any director or other officer, agent, or employee of the
agency is held liable for any act or omlssion in his officisl capacity,
and any judgment is rendered thereoun, the agency, except in case
of his actual fraud or actual malice, shall pay the judgment without
obligation for repayment by such direcfor or other officer, agent,

or employee.

gEC. 14, Section 24 of the Desert Water Agency Lew (Chapter

1069, Statutes of 1961) is amended to read:
_8ee .24 . No director or other officer, agent; or employec of the ;

agency shall be liable for any act or bmission of any officer,
agent or employee appointed or employed by him uniess he had actual
notice that the person appointed or employed was inefficient or
incompetent to perform the serviece for which such person was appointed
or employed or unless he retains the inefficient or incompetent
persoﬁ after notice of the inefficiency or incompetency.

[The-ageney-may-cuphey-eounsel-to-defend-any-titigation-brought
against-any-director-ar-sbher-efficary-aganty-or-enpieyae-thareefy
ch-ascounb-of-his-affieial-aobicny-ard-the-fecs-and-expences-involved

therain-shall-be-a-iawiul-charge-againss-tho-agenayy |
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If any director or other officer, agent, or emplcyee of the
agenéy iz held liable for eny act or omission in his official
capacity, and any judgment is rendered thereon, the agency, except
in case of his actual fr&ud or actual malice, shall pay the judgment
withcut obligation for repayment by such director or other officer,

agent or employee,

SEC, 15. Section 24 of the San Gorgonio Pass Water Agency
Law (Chapter 1435, Statutes of 1961) is zmended to read:

Sec. 24, No director or other officer, agent, or employee of tie
agency shall be liable for any act or omission of any officer, agent
or employee appointed or employed by him unless he had sctusl notice
that the person appointed or employed was inefficient or incompetent
to perform the service for which such person was appointed or employed
or unless he retains the inefficient or incompetent person after
notice of the inefficiency or incompetency.

[The-agency-may-employ-asunsal-te-defend-any-titigabicn-brought
against-any-direstor~or~obher-officewry-agenty-or-cmployee-thereefy
SH-aeaeHRE -~k -hid-cffisial-aeticny-and-he-foea-and~expenses~inveived
therein-shall-basa-lawfui-~gharge-againes-the-ageneyy

If any director or other officer, agent, or employee of the
agency is liable for any act or cmission in his official capacity,
and any judgment is rendered thereon, the agency, except in case
of his actual fraud or actual malice, shall pay the judgment without
obligation for repayment by such director or cther officer, agent

or employee.
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SEC. 16. Part 6 (commencing with Section 995) is added to Divieion
3.6 of Title 1 of the Government Code as enacted by Senate Bill No. ¥¥#%

of the 1963 Regular Session, to read:
PART 6. DEFENSE OF PUBLIC OFFICERS AND EMPLOYEES

935. Unless the provision or context otherwise requires, as used
in this part, "actlon or proceeding” means a judicial action or proceeding,
but does not include:

(a) An action or proceeding brought by a public entity to remove,
suspend or otherwise penalize its own employee, or an appeal to court from
an administrative proceeding by the public entity to remove, suspend or
otherwise penalize its own employee; or

(b) An action or proceeding brought by a public entity against its
own employee as an individual and not in his official capacity, or an

appeal therefrom.

995.2. Except as otherwise provided in Section 995.4, upon regquest
of an employee or former employee, the public entity shall provide for
the defense of any civil action or proceeding brought against him, in his
official or individual capacity or both, on account of any alleged
negligent or wrongful act or omission in the scope of his employment as
an employee of the public entity.

For the purposes of this part, a cross action, counter claim or cross
complaint against an employee or former employee shall be deemed to be a
civil action or proceeding against him.

995.4. The public entity may refuse to defend an action or proceeding
brought against an employee or former employee if the public entity determines

that:
-25-




{a) The alleged negligent or wrongful act or omission was not within
the scope of his employment; or

(b} He acted or failed to act because of actual fraud, corruption or
actual melice; or

(¢} The defense of the action or proceeding by the public entity would
credte a conflict of interest between the public entity and the employee or

former employee.

995.6. A public entity may, in its discretion, provide for the defense
of a criminal action or proceeding (including a proceeding to remove an
officer under Sections 3060 to 3073, inclusive, of the Government Code)
brought against an employee or former employee on account of an alleged
wrongful act or omission occurring in the performence of his employment
as an employee of the public entity if the public entity determines that ke
acted in good faith and without actual malice in the apparent interests of
the public entity and that such defense would be in the best interests

of the public entity.

995.8. A public entity may, in its discretion, provide for the
defense of an administrative proceeding brought against an employee or former
employee if':

(a) The public entity did not itself institute or initiate the
administrative proceeding; and

{b) The administrative proceeding is brought on account of an alleged
negligent or wrongful act or omission occurring in the performance of his
employment as an employee of the public entity; and

{c) The public entity determines that he acted in good faith and
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without actual malice in the apparent interests of the public entity and

that such defense would be in the best interests of the public entity.

996. The public entity may provide for a defense pursuant to this
vart by its own attorney or by employing other counsel for this purpose
or by purchasing insurance which reguires that the insurer provide the
defense. A4All of the expenses of providing a defence pursusnt to this part
are lawful charges against the public entity. The public entity has no

right to recover such expenses from the employee defended.

956.2. Except as otherwise provided in Section 996.h4, the mention
of the existence of this part, or the mention of the fact that the employee
or former employee has or has not reguested a defense pursuant to this
part or that the public entity has or has not provided or refused to
provide a defense pursuant %o this part, during the voir dire examination
of Jurors or at any other time in the presence of the Jury, constitutes

grounds for & mistrial.

996.h. If after request a public entity fails or refuses tc provide
an employee or former employee with a defense ageinst a civil action or
proceeding brought against him and the employee retains his cwn counsel
to defend the action or proceeding, he is entitled to recover from the
public entity such reasonable attorney's fees, costs and expenses as are
necessarily incurred by him in defending the action or proceeding
if the action or proceeding arcse out of an act or omission in the scope
of hils employment as an employee of the public entity, but he is not

entitled to such relmbursement if the public entity establishes that he
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acted or failed to act because of actual fraud, corruption or actual
malice.

Nothing in this section shall be construed to deprive an employee of
the right to petition for a writ of mandate to compel the public entity
or the governing body or an employee thereof to perform the duties

imposed by this part.

996.6. The rights of a public employee under this part are in
eddition to and not in lieu of any rights he may have under any contract

or under any cther enactment providing for his defense.

SEC. 17. Section 26529 of the Oovermment Code is amended to read:

26529. In counties which have a county counsel, the county counsel
shall dilscharge all the duties vested in the district attorney by Sections
26520, 26522, 26523 and £6524. The county counsel shall defend or prosecute

all civil actions and proceedings in which the county or any of its officers

is concerned or is a party in his official capacity. [He-shadd-deferd
ald- suite for dammmes- dnstbituted- against- officers or emplayeess. o former
of ficers- aad- erployees- for- aeis- performed- by-therr in- furtherance-of-thedr

duties-while-dn-the-empdoy] Except where the county or district provides

cther counsel, the county counsel shall defend as provided in Part 6

( commencing Section 995) of Division 3.6 of Title 1 of the Government Code

action or prcceeding brought against an officer, agent or employee of

the county or of any district in the ecunty, tke legal services of which

are required by law to be performed by [Rdm]the county counsel.

SEC., 18. Section 61632 of the Govermment Code is amended to read:
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61632. The district may enploy counsel to defend any action or
proceeding brought against it [oy-aﬂynefhits-affieers;-agﬁnﬁﬁ;-or
employees] on account of any injury, taking, damage, or destruction, or

to defend as provided in Part 6 (commencing with Section 995) of Division

3.6 of Title 1 of the Government Code an action or proceeding brought

against any of its officers, agents or employees, and the fees and

expenses, ineciuding the cost of any bonde and undertakings, involwved

therein {skaii-bed are a lawful charge against the district.

SEC. 19. Section 31088 of the Water (ode is amended to read:

31088. The district may employ counsel to defend any action or

proceeding brought against it [or any of its officers, agents, or employees]

on account of any injury, taking, damage, or destruction, or to defend as

provided in Part 6 {commencing with Section 995) of Division 3.6 of

Title 1 of the Government Code an action or proceeding brought against any

of its officers, agents or employees, and the fees and expenses involved

therein [shati-be] are a lawful charge against the district.

BEC. 20. 8Section 15 of the Kings River Conservation District Act
(Chapter 1728, Statutes of 1959) is smended to read:

Sec. 15. C(laims for money or damasges agsinst the district are
governed by the provisions of Chapter 2 (commencing with Section 70CO)
of Division 3.5 of Title 1 of the Govermment (Code, except as provided
therein. Claims nov governed thereby or by other statutes or by
ordinances or regulatlions authorized by lew and expressly applicable to
such claims shall be prepared and presented to the governing body, and all
claims shell be audited and paid, in the same manner and with the same
effect as are similar claims against the county. The districet may
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employ counsel to defend any action or proceeding brought against it

[ef-aaa-e§—its-aifee%eysg-e??ieers;-agea@smee-em@iegees] on account of
any taking, injury, damage or destructicn to any property or injury or

damage to any person, or to defend as provided in Part 6 (commencing with

Section 995) of Division 3.6 of Title 1 of the Goverament Code an

action or proceeding brought against any of its cfficers, agents or

employees, and the fees and expenses involved therein [sha2a-be] are

a lawful charge agailnst the district.

SEC. 21. Sections 16, 17, 18, 19 and 20 of this act shall become
operative only if Sepate Bill No. *#* ig enacted by the Legislature at
its 1963 Regular Sesgsion, and in such case at the same time at Senate
Bill No. *#** takes effect, at which time Sections 1, k&, 5, 6, 10, 11,

12, 13, 14. and 15 of this acl are repealed.
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